
1

Comments of the

West Virginia Manufacturers Association
regarding the

Requirements Governing Water Quality Standards
47 CSR 2

These comments are filed on behalf of the West Virginia Manufacturers Association

(WVMA) on the proposed rule titled “Requirements Governing Water Quality Standards,” 47

C.S.R. 2 (the Proposed Rule). Formed in 1915, the WVMA represents the interests of

manufacturers throughout West Virginia. The WVMA promotes balancing environmental

protection and economic development in order to provide safe and productive opportunities for

citizens of the state of West Virginia. Our members have a tradition of technological innovation

and providing jobs for West Virginians. Moreover, the WVMA has experience working with

environmental regulators and community members in order to protect the environment and

promote economic development. It is in this spirit of experience and partnership that the WVMA

offers these comments.

A. The Category A Public Water Use Definition Should Be Re-Evaluated and Revised

During the 2015 Legislative Session the approval of revisions to water quality standards

in HB 2283 was conditioned on a study by the Department of Environmental Protection (DEP)

of the possible alternative application of the Category A public water supply use described in 47

CSR 2-6.2 (the Category A use):

(h) The legislative rule filed in the State Register on August 1, 2014, authorized
under the authority of section four, article eleven, chapter twenty-two of this code,
relating to the Department of Environmental Protection (requirements governing
water quality standards, 47 CSR 2), is authorized.; Provided; that the Secretary of
the Department of Environmental Protection shall consider, for the 2017 triennial
review, potential alternative applications for the Category A drinking water use
designation to the waters of the state, taking into consideration stream flow,
depth, and distance to a public water intake.
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Currently, the DEP applies Category A criteria in all locations in all state waterbodies,

even where the water is not being used as a public water supply. The study mandated by the

Legislature presented an opportunity for the DEP to reconsider its application of the Category A

use, by exploring the function of the Category A use and how alternatives to the DEP’s present

approach might provide relief to industry without affecting public protections. Instead, the DEP

has proposed a very convoluted procedure that would only apply to water bodies that, by their

very description, are not feasible as public water supplies. The DEP gave no consideration to

how industry might have demonstrated, during the permit process, that existing public water

supply intakes were too far away to be affected by an industrial or municipal discharge.

We are very disappointed that the DEP ignored the Legislature’s direction and refused to

consider whether distance to intake should be evaluated when determining where the Category A

use applies. The reason the DEP has given for refusing to allow relief from Category A criteria

is that W. Va. Code §22-11-7b(c) obligates the agency to protect future uses, and that it must

apply Category A in all streams so that all of them are available as future drinking water

supplies. That interpretation of the DEP’s authority represents a selective reading of the statute.

The relevant sentence provides that:

Standards of quality with respect to surface waters shall protect the public health
and welfare, wildlife, fish and aquatic life and the present and prospective future
uses of the water for domestic, agricultural, industrial, recreational, scenic and
other legitimate beneficial uses thereof.

In the hierarchy of considerations set forth in that sentence, domestic use of water

resources is not afforded pre-eminence over the need to foster industrial growth in West

Virginia. To imply, as the DEP does with its interpretation of the statute, that it need give

no consideration to future industrial growth when applying water quality standards, is

disturbing.
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The WVMA is not suggesting that public water supplies are not deserving of protection;

it would merely point out that those protections already exist, and will remain in place, even if

the changes that it has proposed are implemented. First, a drinking water use has priority of

right. If a public water supply decides to put its intake 10 feet downstream of an existing

industrial or municipal discharge, the drinking water use becomes an existing use, and Category

A criteria must be met. In that situation, the DEP will set limits on upstream dischargers to

protect the new intake. Second, the number of new intakes that have been proposed in the state

over the past few years has been vanishingly small, and there have been no siting disputes

between industrial and potable water uses. Both domestic and industrial uses can be

accommodated. Third, the DEP is essentially prohibiting development in the state by any new

manufacturer or other business that might discharge Category A pollutants above criteria levels.

There is no difference between existing dischargers asking for minor relief from strict Category

A criteria-based permit limits for their discharges, and new dischargers who will need a mixing

zone to meet Category A-based permit limits. Both are, in the DEP’s view, preventing future use

of a stream segment as a public water supply. Accordingly, we can only conclude that the DEP

will not permit any new discharger, if it would need a Category A mixing zone, because that

would mean that limited area is no longer available for use as a public water supply.

The WVMA had proposed to the DEP that we set aside years of arguing over whether the

Category A use is intended to apply in all locations, in all state streams, and instead develop a

system that allows dischargers to demonstrate, by modeling or otherwise, that no one

downstream of their intakes would be affected by Category A pollutants, in which case the

Category A criteria would not apply to that discharger. That is, after all, what someone would

demonstrate if he or she wanted to remove the Category A use from a stream segment, and by
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following the WVMA’s suggested approach, the permittee would not waste tens of thousands of

dollars in consultant and legal fees, and lose at least a year or two seeking approval from the

DEP, the Legislature, and the EPA. We know that such a system would work, because the

mining industry does it right now, in order to avoid stringent Category A limits for manganese.

Mines that are seeking relief from the Category A criteria for manganese survey the area 5 miles

downstream of their discharges, to determine whether there are any public or private intakes. If

there are not any intakes, the stricter Category A manganese criteria do not apply. If there are

intakes in that stream segment, the mine has to meet the Category A criteria.

Rather than take this sort of common sense approach, the DEP proposes a cumbersome

process that allows only limited relief, and only for those streams with insufficient flow or a

hydrologic modification. Even then, the relief would not be available if “insufficient flow may

be compensated for by the discharge of sufficient volume of effluent discharges” or “reasonable

provision for storage or impoundment of the water could be made” or if the stream may be

capable of serving as an emergency water supply. 47 CSR. § 2.6.3.a.. Even if that hurdle is

crossed, the permittee would be required to provide the same information that is mandated for a

use removal or other change, such as a description of general land use in the area and an

assessment of aquatic life, even though that information is irrelevant to removal of a drinking

water use. The proposed rule goes on to require that EPA approve the determination that

Category A does not apply, despite the fact that EPA does not have that authority in this sort of

permitting situation.

In evaluating how the Category A use should be applied, the DEP should have looked at

how the use was originally meant to be interpreted. The Category A use was never intended to

apply in all places state-wide. When the Water Resources Board, the entity that formerly
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developed water quality standards, adopted the Category A definition, it said in its response to

comments about this section that:

The Board responded to the first group of comments [relating to the types of
water intakes that would be protected] by agreeing that all waters actually used
for human consumption should be included in the definition and therefore
protected. They further agreed that defining where the criteria are to apply as part
of the definition might be improper. Above all, they agreed that the category
and criteria for public water supplies should not be applied to streams or
stream segments where no one is using the waters for drinking.

State Water Resources Board of West Virginia Rationale Document for Revision of Legislative

Rules Series I, II, III and IX (January 6, 1986) at 19-20 (bold emphasis added). The Board never

meant for the Category A use to apply where there was no public drinking water intake. A

review of the rule, and the observations of the Board that adopted the rule, clearly establish that

the goal is to protect public drinking water that is drawn through surface water intakes and

subjected to conventional treatment (e.g., settling, clarification, chlorination).1 The water that is

drawn into those intakes must meet human health criteria. As long as the water meets those

criteria, the water quality standards are being properly applied.

Imposing the Category A use in all locations in the state, regardless of actual use, is

inconsistent with the requirement in the Code that DEP rules adopted after July 1, 1994 cannot

be more stringent than a counterpart federal program without a written demonstration that such

additional stringency is needed “to protect, preserve or enhance the quality of West Virginia’s

environment or human health or safety, taking into consideration the scientific evidence, specific

environmental characteristic of West Virginia or an area thereof . . .” W. Va. Code §22-1-3a.

We know the DEP’s position is more stringent than required by the federal water quality

standards program because neighboring states with EPA-approved water quality standards do not

1 “’Conventional treatment’ is the treatment of water as approved by the West Virginia Bureau for Public Health to
assure that the water is safe for consumption.” 47 CSR 2-2.1.
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treat every waterbody as a public water supply. Maryland, Kentucky, Ohio and Virginia all limit

Category A-equivalent protections to those areas where public water supplies might actually be

affected. There is no reason for West Virginia to be more exacting than neighboring states, and

more stringent than federal requirements.

The WVMA proposes the following as a more appropriate revision to 47 CSR 2-6.3, in

lieu of the DEP’s proposal:

For purposes of setting limits in permits, the Category A criteria in Appendix E
and human health narrative criteria for drinking water developed pursuant to
Section 3 of this rule shall apply at the point of discharge (subject to any mixing
zone developed in accordance with Section 5) unless the permittee demonstrates
that there is no public water supply intake that would be affected by the discharge.
A public water supply intake is affected by a permittee’s discharge when
substances discharged by the permittee would exceed the criteria in Appendix E,
or any human health narrative criterion developed for drinking water, at the point
of intake, or at some other point established by the Director at a distance not to
exceed one-half mile upstream of the intake. The permittee may establish the
location of the nearest downstream public water supply intake using the Bureau of
Public Health list of public water supplies, and by performing a survey of
downstream water users.

B. The WVMA Supports the Use of the Harmonic Mean Flow for Calculating Permit
Limits for Carcinogens

The WVMA agrees that the appropriate design flow for calculating permit limits for

carcinogens is the harmonic mean flow. This is the flow regime used by neighboring states and

is endorsed in EPA’s Technical Support Document for Water Quality-based Toxics Control,

EPA/505/2-90-001 (March 1991) (the TSD). Human health criteria for protection of water

supplies is developed assuming many years of drinking water drawn from affected streams, and

it is appropriate to assume that average, not low flow, conditions apply over the course of many

years.
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C. The Human Health Design Flow Basis for Noncarcinogens Should Be
Modified to Include Measures Based on Human Health Exposure

The Proposed Rule includes the use of 30Q5 flow to calculate permit limits for human

health criteria that are noncarcinogens. The WVMA supports the use of the 30Q5 flow for

noncarcinogens; however, a design flow value that is representative of the human health

exposure time period should also be allowed. The TSD states that “if the effects from certain

noncarcinogens are manifested after a lifetime of exposure, then a harmonic mean flow may be

appropriate.” TSD 89. By allowing different flow measures based on the human health exposure

time period to calculate permit limits, the DEP would enhance the ability of manufacturers and

citizens alike to use West Virginia’s water resources.

The WVMA proposes that the DEP delete the period at the end of the last sentence of

§8.2.b, as proposed for amendment by the DEP, and add the following: “, unless it is established

that the harmonic mean flow would be a more appropriate design flow.”

D. Spatial Limitations on Mixing Zones Established for Human Health Should be
Removed.

The Proposed Rule still includes limits on the spatial area allowed for mixing zones,

regardless of whether the mixing zone is established for the protection of aquatic or human life.

For instance, “the mixing zone shall not exceed one-third (1/3) of the width of the receiving

stream, and in no case shall the mixing zone exceed one-half (1/2) of the cross-sectional area of

the receiving stream.” 47 C.S.R. 2-5.2.e. Moreover, the Proposed Rule prohibits mixing zones

that “extend downstream at any time a distance of more than five times the width of the

receiving watercourse at the point of discharge” or that “overlap one another”. 47 C.S.R. 2-

5.2.h.2 and 5.2.h.5. Although such rules may make sense for mixing zones established for the

protection of aquatic life, there is no need to extend spatial limitations to mixing zones
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established for the protection of human health because water quality at the water intake is still

protected.

The DEP has sufficient authority to waive the restrictions in §§ 5.2.e and 5.2.h.2 but not

the prohibition against overlapping mixing zones in §5.2.h.5. All three waivers are appropriate

for human health, because the receptor is the public water intake, not an instream organism. As

long as the mixing zone does not overlap the half mile area above an intake, as provided in

§5.2.h.6, human health will be protected regardless of how large the mixing zone is upstream.

There are other protections as well that are not waivable, such as “mixing zones for human

health criteria shall be sized to prevent significant human health risks.” 47 C.S.R. § 2.5.2.c. This

language preserves the DEP’s ability to restrict the size of mixing zones in situations where there

are adverse human health effects, while allowing relief where there is no demonstrable risk

posed by a larger mixing zone.

The WVMA proposes that the DEP add §5.2.h.5 to the list of sections in §5.2.j that can

be waived by the DEP.

E. Bacteria Standard Should Include Wet Weather Exceedances

WVMA supports the use of E. coli as an indicator for bacteriological pathogens.

However, the DEP should consider including an allowance for wet weather exceedances where

the permittee can demonstrate that bacteria exceed the criteria because of runoff, not industrial or

municipal operations. This would allow manufacturers to focus their energies on mediating the

discharge of bacteriological pathogens actually related to their industrial activities.
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F. The Aluminum Testing Method Should Be Re-Evaluated or the Limits Should Be
Revised

Recently, two West Virginia University professors published a study calling into question

the reliability of EPA’s recommended method for analyzing aluminum. Y. Thomas He and Paul

F. Ziemkiewicz, Bias in Determining Aluminum Concentrations: Comparison of Digestion

Methods and Implications on AI Management, 159 Chemosphere 570 (2016). The investigators

found that EPA’s method 200.7 significantly over-estimates the amount of dissolved aluminum

in the water supply, especially in high pH conditions with clay particulate. Id. Because only

dissolved aluminum harms aquatic life, there is no environmental reason to include aluminum

attached to particulate in the discharge calculations. In light of this report, the DEP should

consider alternative means of analyzing aluminum discharges and consider whether an

alternative method should be developed for translating dissolved aluminum criteria into total

aluminum limits in NPDES permits.

In order to maintain water quality standards that properly balance the environmental and

economic development interests at play, alternative techniques and protocols are available. For

instance, ASTM International recommends using a process involving atomic absorption in order

to determine the amount of aluminum in water. ASTM D857-12, Standard Test Method for

Aluminum in Water, ASTM International. Whatever the correct analytical method or approach,

West Virginia’s businesses should not be forced to comply with an unnecessarily stringent

aluminum standard.

G. Net Limits

Under the state’s NPDES permit regulations, 47 CSR. 10, a procedure for setting net

limits is allowed for certain technology-based limits. There is no reason that netting should not
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also be allowed for water quality-based permit limits, such as where a permittee causes a

reduction in the pollutants in a certain waterbody. For instance, where a permittee could establish

that high levels of iron are present in the intake water, and lower levels of iron are present when

that water is discharged into the same waterbody, the discharge should be allowed even if it

would exceed the water quality criteria for iron. In that situation, the net effect of the permittee’s

actions is less iron in the water. The permittee should not be punished by criteria requiring

further removal of a substance that it has already helped to reduce from its ambient

concentration.

The WVMA recognizes that netting may not be appropriate for all pollutants, that it

would not be available where the net effect of the discharge was an increase in loading, and that

allowing netting might require additional monitoring of intakes. However, we believe permittees

should be given the option to use netting in setting permit limits. This could be done by adding

the following language as Section 8.6: “Water quality-based permit limits may be developed for

pollutants on a net basis upon demonstrating to the Secretary that the pollutant is discharged in

lower concentrations than the concentration of the same pollutant in the permittee’s intake, or

upon such other demonstration approved by the Secretary.”

H. New Criteria

The proposed rule incorporates aquatic life criteria for five organic chemicals: acrolein,

carbaryl, diazinon, nonylphenol, and tributyltin. We are concerned that there are not laboratories

certified in West Virginia to analyze for these substances. The WVMA is requesting a list of

certified laboratories that are approved to perform the test methods for each organic chemical,

and we seek confirmation that the method detection limit is achievable, and will allow
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dischargers to establish compliance with the proposed aquatic life criteria. We would also like to

know whether the DEP has data demonstrating that that the methods have passed data validation

reviews consistently without qualifiers or rejection, and are requesting any information the DEP

has on proficiency test samples for these chemicals. We are also interested in any information

the DEP has on the additional costs for this testing and for approval certifications by a lab.

F. Conclusion

WVMA appreciates the opportunity to provide these comments to WVDEP and requests

that they be given careful consideration by the DEP.

Respectfully Submitted,

Rebecca McPhail, President
West Virginia Manufacturers Association

August 9, 2016


